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2009 General Assembly  
Consumer Legislation Summary 
 
All bills become effective July 1, 
2009 unless otherwise noted 
 
By Jay Speer, jay@vplc.org  
  
Debt Collection Recovery Fund—
Salvatore Iaquinto (HB 2037).  This 
bill had to do with collection of debt 
owed to the Commonwealth of Vir-
ginia.  
 
We were concerned about a provi-
sion in the bill that allowed for an 
automatic 30% attorneys fees to 
be added to a debt owed the Com-
monwealth when it was referred  
for collection to the Division of 
Debt Collection of the Office of the 
Attorney General. 
    
We were able to get the bill 
amended to eliminate the auto-
matic 30 percent charge of attor-
neys fees  and change it to reason-
able attorney fees. 
 
This bill also sought to amend § 
8.01-220.2, spousal liability for 
medical care, to eliminate the word 
emergency so that it created a new 
spousal liability for all hospital and 
physician care.  We were able to 
amend the bill so that no changes 
were made to section of the Code. 

Consumer Protection Act: Recalled 
Products—Salvatore Iaquinto and 
Ryan McDougle (SB 954 and HB 
2039).  This bill from the Attorney 
General’s Office started as an at-
tempt to add the selling, offering 
for sale, or manufacturing for sale 
a product recalled by the U.S. Con-
sumer Product Safety Commission 
as a prohibited practice under the 
Virginia Consumer Protection Act. 

It was considerably narrowed due 
to various objections and the fol-
lowing has been added as a prohib-
ited practice:  

Selling, offering for sale, or manu-
facturing for sale a children’s prod-
uct the supplier knows or has rea-
son to know was recalled by the 
U.S. Consumer Product Safety 
Commission.  There is a rebuttable 
presumption that a supplier has 
reason to know a children’s prod-
uct was recalled if notice of the 
recall has been posted continu-
ously at least 30 days before the 
sale, offer for sale, or manufactur-
ing for sale on the website of the 
U.S. Consumer Product Safety 
Commission. This prohibition does 
not apply to children’s products 
that are used, secondhand or 
"seconds." 

 

Virginia Consumer Protection Act; 
Foreclosure Rescues—Terry Kilgore 
and John Watkins (HB 2261 and 
SB 1169).  This is another bill from 
the Attorney General’s Office.  It 
amends the definition of foreclo-
sure rescue services that are pro-
hibited under § 59.1-200.1.   

It is now prohibited to offer ser-
vices to avoid or prevent foreclo-
sure if payment for those services 
is required before full and com-
plete performance of the services. 

Open-End Credit: Payday and Car 
Title Lending—Glenn Oder and 
Richard Saslaw (SB 1470 and HB 
1709).  The 2008 General Assem-
bly made several changes to the 
Virginia Payday Loan Act that took 
effect January 1, 2009.  Several 
payday lenders began offering lines 
of credit to their payday loan bor-
rowers in order to take advantage 
of § 6.1-330.78 which places no 
restrictions on “open-end” credit 
(loans made with no set period to 
be repaid-only a minimum payment 
due each month).  This is the same 
statute car title lenders have been 
claiming as authority to make their 
motor vehicle equity lines of credit. 

Many legislators were upset that 
the payday lenders were using 
lines of credit to get around the 
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restrictions they crafted last year.  
These two bills were intended to 
stop payday lenders from making 
these lines of credit and skirting 
the changes to the Payday Loan 
Act.  Va. Code § 6.1-330.78 has 
been amended: 

[a licensed payday lender] and a 
third party shall not engage in the 
extension of credit under an open-
end credit or similar plan described 
in this section at any office, suite, 
room, or place of business where a 
licensee conducts the business of 
making payday loans.  

However there are several loop-
holes: 

• Licensed payday lenders can 
do open-end lending at another 
location 

• Payday lenders could drop 
their license and do open-end lend-
ing and several have done that. 

• It is expressly OK for payday 
lenders to do open-end lending IF 
the loan is secured by a motor vehi-
cle—This exception was clearly 
meant to satisfy the car title loan 
lobbyists: 

• “No prohibition in sub-
section E shall apply 
to an extension of 
credit under an open-
end credit or similar 
plan that is secured 
by a security interest 
in a motor vehicle…” 

• It only applies to new lines of 
credit not existing lines of credit: 

• “nothing contained in 
subsection E…shall 
prohibit the collection 
of any outstanding 
loan or extension of 
credit made under § 
6.1-330.78 by a licen-
see, …in accordance 

with the terms of a 
loan agreement made 
prior to the effective 
date of this act;…” 

Effective: Now 

Car Title Lending—Mark Herring 
and Joseph Morrisey (SB 1490 and 
HB 1809).  These two bills at-
tempted to bring the open-end 
lending done by car title lenders 
and payday lenders under the 36% 
APR cap in the Virginia Consumer 
Finance Act.  Both bills were de-
feated in the Commerce and Labor 
committees but a “study” of car 
title lending was ordered by Sena-
tor Saslaw, chair of Senate Com-
merce and Labor and Delegate 
Kilgore, chair of House Commerce 
and Labor.  Three members of both 
committees will be appointed to 
this study.  

Status: Defeated 

Magistrates and Felony Arrest War-
rants—Creigh Deeds (SB1426) 
John Cosgrove (HB 1874).  

“However, no magistrate may issue 
an arrest warrant for a felony of-
fense upon the basis of a com-
plaint by a person other than a law-
enforcement officer without prior 
consultation by the magistrate with 
the attorney for the Common-
wealth or, if no attorney for the 
Commonwealth is available, with-
out prior consultation with a law-
enforcement agency having juris-
diction over the alleged offense.” 

This legislation is significant for 
consumer law because of the in-
creasing threats and actual use of 
criminal charges to collect debts.  
The payday lenders routinely 
threaten criminal prosecution for 
fraud or bad checks.  The car title 
lenders threaten arrest for conceal-
ing their collateral and in some 
cases have convinced magistrates 
to issue felony arrest warrants.  
Recently, some car dealers have 

begun threatening arrest and in 
some cases, having felony war-
rants issued, for failure of a buyer 
to return a car in a “yo-yo” sale. 

This legislation should make it 
more difficult for a creditor to actu-
ally follow through with obtaining a 
felony arrest warrant. 

Yo-yo Car Sales—John Cosgrove 
(HB 1687).  Yo-yo car sales refers 
to the practice of selling a car to a 
buyer who makes a down payment 
or offers a trade-in, signs a con-
tract obligating him to monthly pay-
ments and then drives off the lot 
thinking the transaction is final.  
After a few days or weeks, the 
dealer calls the customer and tells 
him to return the car because the 
dealer was not able to sell the con-
tract to a financing company on 
terms the dealer would accept.   

This bill started out as an attempt 
by the car dealers to immunize 
themselves from lawsuits alleging 
a violation of the Uniform Commer-
cial Code when they repossess 
cars from buyers who refuse to 
return them when they are told 
their financing fell through.   

In its final form, the legislation 
amends §§ 46.2-1530 and 46.2-
1542 of the Code of Virginia.  It 
purports to “spell out the rights of 
dealers and buyers when pur-
chases of vehicles are conditional 
upon financing of the transaction 
by an independent source.” 

If a car buyer enters into a pro-
posed retail installment contract 
that is conditioned upon the dealer 
getting approval of the financing 
agreement from a third party, then: 

• IF YOUR RETAIL INSTALLMENT 
SALES CONTRACT IS NOT AP-
PROVED THE DEALER WILL NOTIFY 
YOU VERBALLY OR IN WRITING. 
YOU CAN THEN DECIDE TO PAY 
FOR THE VEHICLE IN SOME OTHER 
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WAY OR YOU OR THE DEALER CAN 
CANCEL YOUR PURCHASE. 

• IF THE SALE IS CANCELLED, 
YOU NEED TO RETURN THE VEHI-
CLE TO THE DEALER WITHIN 24 
HOURS OF VERBAL OR WRITTEN 
NOTICE IN THE SAME CONDITION 
IT WAS GIVEN TO YOU, EXCEPT 
FOR NORMAL WEAR AND TEAR. 
ANY DOWN PAYMENT OR TRADE-IN 
YOU GAVE THE DEALER WILL BE 
RETURNED TO YOU. IF YOU DO 
NOT RETURN THE VEHICLE WITHIN 
24 HOURS OF VERBAL OR WRIT-
TEN NOTICE OF CANCELLATION, 
THE DEALER MAY LOCATE THE 
VEHICLE AND TAKE IT BACK WITH-
OUT FURTHER NOTICE TO YOU AS 
LONG AS THE DEALER FOLLOWS 
THE LAW AND DOES NOT CAUSE A 
BREACH OF THE PEACE WHEN 
TAKING THE VEHICLE BACK. 

•     IF THE DEALER DOES NOT RE-
TURN YOUR DOWN PAYMENT AND 
ANY TRADE-IN WHEN THE DEALER 
GETS THE VEHICLE BACK IN THE 
SAME CONDITION IT WAS GIVEN 
TO YOU, EXCEPT FOR NORMAL 
WEAR AND TEAR, THE DEALER 
MAY BE LIABLE TO YOU UNDER 
THE VIRGINIA CONSUMER PRO-
TECTION ACT.” 

Homestead Exemption Increases 
for Veterans and Persons Age 65 
and Older—Joseph P. Johnson (HB 
2559 and HB 2560).  Increases 
the homestead exemption from 
$5,000 to $10,000 for household-
ers who are 65 years of age or 
older. 

Increases the additional home-
stead exemption for veterans from 
$2,000 to $10,000. 

 
Wage Garnishment Exemption— 
Terry Kilgore (HB 1668).  This bill 
provides an additional exemption 
from wage garnishment for debtors 
with dependent minor children 
whose household gross income 

does not exceed $1750 per month.  
To claim the exemption, the debtor 
must file an affidavit and two forms 
of proof that he is entitled to the 
exemption in addition to his claim 
for exemption form.  The additional 
exemption amounts are as follows: 
 
-$34 per week for one child 
-$52 per week for two children 
-$66 per week for three or more 
children 
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2009 General Assembly Domestic 
Violence Legislation Summary 
 
All bills become effective July 1, 
2009 unless otherwise noted 
 
By Susheela Varky,  
Susheela@vplc.org 
 
Protective Order Improvement Bill— 
Mark D. Obenshain, John S. Ed-
wards, Chris Peace (SB 1439).  
VPLC, along with a coalition of part-
ners (including the Governor's Of-
fice, the Virginia Sexual and Do-
mestic Violence Action Alliance, the 
Office of the Attorney General, the 
Virginia State Police, the Depart-
ment of Criminal Justice Services, 
the Clerks’ Association and the 
Office of the Executive Secretary of 
the Supreme Court of Virginia), 
worked to pass this “clean-up” bill 
that: 
 
• puts Respondent’s essential 

data (not just name and ad-
dress, but sex, race, hair color, 
eye color, height, weight, DOB, 
SS#, i.e., the data that makes 
a protective order enforceable) 
back on the front page of the 
protective order, 

• specifies the information 
courts are to enter and trans-
fer to the interface that feeds 
VCIN (Virginia Criminal Infor-
mation Network.  VCIN is the 
database that prevents a pro-
hibited party—such as a re-
spondent in a protective order 
matter—from purchasing or 
transporting a gun). 

• eliminates the addendum that 
was supposed to travel with 
the protective order (which 
was not happening on a regu-
lar basis) and  

• clarifies that Emergency Pro-
tective Orders (under §16.1-
253.4 for domestic violence 
and §19.2-152.8 for stalking) 
and Protective Orders (under 
§16.1-279.1 for domestic vio-
lence and §19.2-152.10 for 

stalking) end at 11:59 PM on 
the expiration date. 

SB 1439 passed both Houses 
unanimously, and was signed by 
the Governor. 
 
Protective Order Against Incarcer-
ated Respondent—Steve Shannon 
(HB1857).  This bill was introduced 
to address a specific scenario that 
arose in Fairfax (that could arise 
anywhere).  A victim requested a 
Preliminary Protective Order (PPO) 
against a defendant who was al-
ready in jail after being convicted 
for family abuse against her.  While 
the Juvenile and Domestic Rela-
tions District Court judge in this 
situation issued the PPO, he/she 
wasn’t sure he/she had the author-
ity to do so if another incident of 
family abuse had not occurred 
since the act upon which the con-
viction was based had occurred.  
HB 1857 allows a court to issue a 
PPO upon a showing by the peti-
tioner that “(i) the allegedly abus-
ing person is incarcerated and is to 
be released from incarceration 
within 30 days following the peti-
tion or has been released from 
incarceration within 30 days prior 
to the petition, (ii) the crime for 
which the allegedly abusing person 
was convicted and incarcerated 
involved family abuse against the 
petitioner and (iii) the allegedly 
abusing person has made or at-
tempted to make some unwanted, 
threatening or offensive contact 
with the petitioner while he was 
incarcerated, exhibiting a renewed 
threat to the petitioner of family 
abuse [emphasis added].”  HB 
1857 also allows the court to issue 
a full two-year protective order if it 
issued the PPO against the incar-
cerated person under the above-
mentioned circumstances.   The bill 
passed the House and then, the 
Senate, unanimously, after the 
Senate made a few amendments.  
The House unanimously adopted 
the bill with Senate amendments, 
and it was signed by Governor 
Kaine. 

 
Establishment of SART by Holding 
One Meeting Annually, At Least—
Robert Bell (HB 2400).  This final 
result is a good step in the effort to 
require Commonwealth’s Attorneys 
to establish Sexual Assault Re-
sponse Teams (SARTs).  Delegate 
Rob Bell introduced HB 2400 in 
response to the difficulty many 
localities have had in implementing 
2008 sexual violence laws, includ-
ing those related to the collection 
and storage of Physical Evidence 
Recovery Kits (PERKS).  The House 
and Senate passed the bill unani-
mously, despite opposition from 
the Commonwealth’s Attorneys 
Association, and it was signed by 
Governor Kaine (with a minor rec-
ommendation both houses ac-
cepted). 
 
Adds “Sexual Battery” and 
“Aggravated Sexual Battery” as 
Crimes in Stalking Protective Or-
ders—Morgan Griffith (HB 1842). 
Until this bill, Emergency, Prelimi-
nary or “full” Stalking/Serious Bod-
ily Injury Protective Orders could 
only be issued when a warrant was 
issued for a criminal offense result-
ing in serious bodily injury or stalk-
ing.   This bill expands the authority 
of a judge or magistrate to issue 
stalking/serious bodily injury pro-
tective orders when a warrant is 
issued for sexual battery or aggra-
vated sexual battery.  The House 
unanimously adopted the bill with 
Senate amendments, and it was 
signed by Governor Kaine. 
 
Allows Sexual Assault Nurse Exam-
iners to Administer Preventive 
Medications—Harry Blevins (SB 
965).  This bill provides that pursu-
ant to an oral or written order or 
standing protocol issued by a pre-
scriber within the course of his/her 
professional practice, said pre-
scriber may authorize registered 
professional nurses certified as 
sexual assault nurse examiners 
(SANE) under his/her supervision 
and when he/she is not physically 
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present to possess and administer 
preventive medications for victims 
of sexual assault as recommended 
by the Centers for Disease Control 
and Prevention.  This bill passed 
the House and Senate, and was 
signed by Governor Kaine. 
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2009 General Assembly Elder Law 
Legislation Summary 
 
All bills become effective July 1, 
2009 unless otherwise noted 
 
By Kathy Pryor, Kathy@vplc.org  
 

PASSED: 
 

Long Term Care: 
 

Medication Aide Training Programs 
in Assisted Living Facilities—
Emmett Hanger (SB 1032) and 
John O’Bannon (HB 1986).  The bill 
delays enforcement of the medica-
tion aide registration, under §54.1-
3041, to August 1, 2009, allows 
medication aides to administer 
drugs that would normally be self-
administered in assisting living 
facilities until that date, and tem-
porarily amends the provision of 
subsection L of §54.1-3408.  The 
new law also specifies some pa-
rameters for the education, train-
ing and competency examination 
which, after August 1, 2009, must 
be successfully completed for reg-
istration, including a 68 hour medi-
cation aide training program 
(including classroom instruction 
and clinical skills practice curricu-
lum), format for the written exami-
nation, allowance of provisional 
practice for no more than 120 days 
after completion of the course be-
fore successfully completing the 
competency evaluation, and cessa-
tion of work as a medication aide 
after 3 failed attempts to pass the 
written examination.  The provi-
sions of the law are effective imme-
diately, retroactive to December 
31, 2008.  
 
Certificate of public need; criteria 
for determining need and method 
of filing—Phillip Hamilton (HB 
1598).  Replaces existing criteria 
for determining need for the pur-
poses of a Certificate of Public 
Need; establishes an expedited 
application and review process for 
certificates for projects involving a 

capital expenditure of $15 million 
or more that are not otherwise de-
fined as reviewable in the defini-
tion of "project"; and establishes a 
Request for Applications procedure 
for psychiatric and substance 
abuse treatment beds and ser-
vices.  This bill establishes a review 
process in cases in which no re-
gional health planning agency is 
designated. This bill also provides 
that in cases in which a provision 
of the State Medical Facilities Plan 
that has been previously set aside 
by the Commissioner and final 
amendments to the plan have not 
yet taken effect, the Commis-
sioner's decision shall be consis-
tent with the guiding principals set 
forth in the plan; establishes a 
process for satisfying conditions on 
a certificate by making direct pay-
ments to an organization author-
ized under a memorandum of un-
derstanding with the Department 
of Health to receive contributions 
to satisfy conditions on a certifi-
cate, or to a private nonprofit foun-
dation authorized under a memo-
randum of understanding with the 
Department of Health that funds 
basic insurance coverage for indi-
gents; requires that any medical 
care facility that furnishes, con-
ducts, operates, or offers any ser-
vice which requires a certificate of 
public need to report data on utili-
zation of certain services; and re-
places the term "gamma knife sur-
gery" with the term stereotactic 
radiosurgery, and adds stereotactic 
radiotherapy and proton beam 
therapy to radiation therapy in the 
list of specialized services provided 
by medical care facilities subject to 
COPN.  This bill incorporates HB 
1981 and HB 2451.   
 
 
Certificate of Public Need; Commis-
sioner of Health to accept and ap-
prove request to amend—Harry 
Purkey (HB 1605).  Authorizes the 
Commissioner of Health to accept 
and approve a request to amend 
the conditions of a certificate of 

need issued for an increase in 
beds in which nursing facility or 
extended care services are pro-
vided to allow such facility to con-
tinue to admit persons, other than 
residents of the cooperative units, 
to its nursing facility beds through 
June 30, 2012 when such facility 
(i) is operated by an association 
described in § 55-458; (ii) was cre-
ated in connection with a real es-
tate cooperative; (iii) offers its resi-
dents a level of nursing services 
consistent with the definition of 
continuing care in Chapter 49 (§ 
38.2-4900 et seq.) of Title 38.2; 
and (iv) was issued a certificate of 
need prior to October 3, 1995.   
 
Adult Protective Services: 
 
APS Required to Take Photo-
graphs—Clifford Athey (HB 2328).  
As originally introduced, HB 2328 
would have required APS investiga-
tors to take photographs, video 
recordings or appropriate medical 
imaging of the alleged victim, with 
or without the informed consent of 
the victim (existing law requires 
informed consent and does not 
mandate these actions by APS).  
Delegate Athey agreed to restore 
the informed consent requirement 
to § 63.2-1605.E and to add lan-
guage which allows an agent under 
an advance directive or one author-
ized to make treatment decisions 
under § 54.1-2986 to give consent 
where the alleged adult victim is 
incapable of giving informed con-
sent.  With informed consent, APS 
would be required to take such 
actions.  The Senate committee 
added language which deems con-
sent to have been given if no agent 
or authorized representative is im-
mediately available, and that lan-
guage was accepted by both 
houses. 
 
Religious Treatment Exemption for 
Definition of Adult Neglect—Emmett 
Hanger (SB 1028).  As passed by 
both houses, SB 1028 adds lan-
guage to the definition of adult 
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neglect in § 63.2-100 to say that 
an adult will not be considered ne-
glected solely because he is receiv-
ing religious nonmedical treatment 
or nursing care instead of medical 
care as long as the care is per-
formed in good faith, is in accor-
dance with the religious practices 
of the adult, and there is a written 
or oral expression of consent by 
that adult.   
 
Emergency Services Reporting of 
Suspected Adult Abuse—Ryan 
McDougle (SB 898).  This bill 
amends § 63.2-1606, the man-
dated reporting statute, to allow 
emergency medical services per-
sonnel, who are already mandated 
reporters, to report the suspected 
abuse, neglect or exploitation di-
rectly to the attending physician at 
the hospital to which they are 
transporting the victim who shall 
then make the report to APS.   
 
Guardianship/Powers of Attorney/
Advance Medical Directives: 
 
Revision of the Health Care Deci-
sions Act—Mary Margaret Whipple 
(SB 1142 and SB 1051) and 
Robert Bell (HB 2396) and Phillip 
Hamilton (HB 2062).  These bills 
make changes to the involuntary 
commitment statute, guardianship 
statute and major changes to the 
Health Care Decisions Act, primar-
ily by incorporating mental health 
into the Act.  They are products of 
the Chief Justice’s Commission on 
Mental Health Law and have been 
vetted and endorsed by the VBA, 
VSB and various other entities.   
Among other things, the bills add § 
37.2-805.1 to allow a guardian or 
a health care agent under an ad-
vance directive to admit an inca-
pacitated person to a mental 
health facility for up to 10 days 
under certain limited circum-
stances; adds a provision § 54.1-
2983.1 to allow an agent to ap-
prove participation by the declarant 
in a health care study; presumes 
the capacity of a person to make 

an informed decision unless deter-
mined incapable by two doctors or 
a doctor and licensed clinical psy-
chologist, the second of which has 
not been currently involved in the 
person’s treatment unless an inde-
pendent physician or clinical psy-
chologist is not reasonably avail-
able, and provides for notice to the 
person that a determination of in-
capacity has been made prior to 
the provision, withdrawal of treat-
ment; makes changes in the sug-
gested form in § 54.1-2984; adds 
§ 54.1-2986.2 to allow health care 
to be provided despite the patient’s 
protest, under certain circum-
stances, by an agent under an ad-
vanced directive or by one author-
ized under § 54.1-2986.  The bills 
as introduced also had provisions 
(1) which would have added a 7th 
category of people who can make 
health care decisions for someone 
found to be incapable of making an 
informed decision where there is 
no advance directive by adding any 
adult, with some exceptions, who 
"has exhibited special care and 
concern for the patient and who is 
familiar with the patient's religious 
beliefs and basic values..." and (2) 
which would have allowed a doctor 
to provide health care, without ob-
taining a court order, if there was 
no one eligible to make health care 
decisions under § 54.1-2986, un-
der certain limited circumstances, 
generally with the approval of the 
facility’s ethics committee or the 
determination by 2 physicians not 
currently involved in the patient’s 
care or in the determination of in-
capacity to make health care deci-
sions that the health care was ap-
propriate.  These two provisions 
were deleted on the House side 
and were not restored by the con-
ference committee.  We are told 
that the committee that worked on 
the original bill will bring a bill next 
year to deal with these ‘non-
relative’ and ‘unbefriended’ provi-
sions.  The amended bills passed 
both houses and were signed by 
the Governor. 

 
Spouse Considered in Appointment 
of a Guardian/Conservator—
Marshall (HB 1657).  The bill, as 
originally introduced, would have 
required the court to consider the 
spouse before any other person to 
be appointed guardian or conserva-
tor if the court determined a guard-
ian or conservator was necessary.  
As passed by both houses (and 
signed by the Governor), the bill 
amends § 37.2-1007 to say that 
the court shall appoint a suitable 
person, “who may be the spouse of 
the respondent” to be guardian or 
conservator.   
 
Revocation of Durable Do Not Re-
suscitate Orders—Edward Houck 
(SB 1085).  The bill amends § 
54.1-2987.1 to provide that if a 
patient is able to and does express 
to a health care provider the desire 
to be resuscitated in the event of 
cardiac or respiratory arrest, that 
expression revokes the provider’s 
authority to follow a durable DNR 
order.  The bill also provides that 
no one other than the patient has 
the authority to revoke a durable 
DNR order which was executed at 
the patient’s request and with his 
consent, but that if the DNR order 
was issued upon the request of 
and with the consent of someone 
authorized to consent on the pa-
tient’s behalf, then that authorized 
person can revoke the DNR by ex-
pressing the desire of the patient 
to be resuscitated.  The bill also 
clarifies that the DNR order re-
mains valid and in effect until re-
voked as set out above, or re-
scinded, in accordance with ac-
cepted medical practice by the pro-
vider who issued the Durable DNR 
order.   
 
Health: 

 
Posting of Charity Care Policies—
John O’Bannon (HB 2458).  The bill 
adds § 32.1-137.01 to require 
hospitals to provide written infor-
mation about the hospital’s charity 
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care policies, including free and 
discounted care, by posting the 
information conspicuously in public 
areas of the hospital, and to pro-
vide information about specific 
eligibility criteria and procedures 
for applying at the time of admis-
sion or discharge, with any billing 
statements sent to uninsured pa-
tients, and on the website main-
tained by the hospital.   
 
Elimination of the Mental Retarda-
tion Medicaid Waiver Waiting 
Lists—George Barker (SB 1501).  
The bill expresses the intent of the 
GA to eliminate the waiting lists for 
the MR waiver and the Individual 
and Family Developmental Disabili-
ties and Support waiver under 
Medicaid.  Beginning July 1, 2010 
and each year thereafter, DMAS 
shall add at least 400 funded slots 
for MR waivers and at least 67 
funded slots for IFDDS waivers un-
til the waiting lists have been elimi-
nated.  It also requires the Gover-
nor to develop a plan to eliminate 
the waiting lists by the 2018-20 
biennium including provisions to 
reduce the number of individuals 
on the waiting list for the MR 
waiver by 10% in the 2008-10 bi-
ennium.   
 
Outpatient Treatment; Voluntary 
Admission—David Albo (HB 2257).  
The bill amends § 37.2-814.B. to 
require a judge or special justice to 
consider evidence regarding the 
person’s past compliance or non-
compliance with treatment in de-
termining whether the person is 
capable of consenting to voluntary 
admission.   
 
Consumers; Right to Notify—John 
O’Bannon (HB 2459) and Janet 
Howell (SB 1076).  The bill amends 
§ 37.2-400 to allow a consumer in 
a mental health facility to have an 
individual of his choosing notified 
of his general condition, location, 
and transfer to another facility.   
 
Transportation of Person Under 

Emergency Custody Order Allowed 
to be Transported by Family Mem-
ber—John O’Bannon (HB 2460) 
and Ken Cuccinelli (SB 823).  The 
bills amend § 16.1-345 and §§ 
37.2-808, 37.2-317.2 and 37.2-
829 to provide that a family mem-
ber or friend, representative of a 
community services board or other 
alternative transportation provider 
with trained staff may transport a 
person who is the subject of an 
emergency custody order as a re-
sult of his inability to protect him-
self from harm, a temporary deten-
tion order, or an involuntary com-
mitment order.  
 
Crisis Intervention Team Programs 
for Persons with Mental Illness—
John Edwards (SB 1294).  Adds § 
9.1-187 through 9.1-190 to estab-
lish crisis intervention team pro-
grams throughout the state with 
the support of the Departments of 
Criminal Justice and DMHMRSAS 
using “such federal or state fund-
ing as may be available for this 
purpose.”  The teams shall assist 
law enforcement officers in re-
sponding to crisis situations involv-
ing persons with mental illness, 
substance abuse problems or both.  
The bill sets out goals for the crisis 
intervention team programs, pro-
vides for the Department of Crimi-
nal Justice with DMHMRSAS to 
develop a training program, pro-
vides for each crisis intervention 
team to develop a protocol, and 
provides for assessment and re-
porting on the impact and effec-
tiveness of the programs.   
 
Expansion of Authority of Persons 
Allowed to Administer Prescription 
Drugs—Phillip Hamilton (HB 1601).  
Amends § 54.1-3408 to expand 
the authority of persons who have 
completed a training course ap-
proved by the Board of Nursing to 
allow administration of prescription 
drugs, in compliance with the pre-
scriber’s instructions and in accor-
dance with Board of Pharmacy 
regulations, where the drugs would 

normally be self-administered by 
an individual receiving services in a 
program licensed by DMHMRSAS 
(currently this authority is limited to 
administration of drugs normally 
self-administered by a resident of a 
facility licensed or certified by 
DMHMRSAS).   
 
Donation of Prescription Medica-
tion; Clarifies Liability of Pharma-
ceutical Manufacturers—Steven 
Landes (HB 2352).  Amends § 
54.1-3411.1 to clarify the liability 
of pharmaceutical manufacturers 
relating to storage, donation, ac-
ceptance or dispensing of any drug 
in accordance with the Prescription 
Drug Donation Program.  It also 
provides that unused prescription 
drugs dispensed for use by persons 
covered by Medicaid may be do-
nated unless donation is prohib-
ited. 
 
Allows Drugs in Multi-Dose Packag-
ing to be Placed in Automated Drug 
Dispensing Systems—Chris Jones 
(HB 2212).  Amends § 54.1-
3434.02 to allow drugs in multi-
dose packaging, other than those 
administered orally, to be placed in 
an automated drug dispensing sys-
tem if approved by the pharmacist-
in-charge in consultation with a 
standing hospital committee com-
prised of pharmacy, medical and 
nursing staff.   
 
Department of Health Professions; 
Confidentiality of Investigations—
Joseph Morrissey (HB 1852).  
Amends § 54.1-2400.2 to provide 
that prior to interviewing a licensee 
who is the subject of a complaint or 
report, or when the licensee is first 
notified in writing of the complaint 
or report, whichever occurs first, 
the licensee shall be provided with 
a copy of the complaint or report or 
supporting documentation unless 
the provision would materially ob-
struct a criminal or regulatory in-
vestigation.  The bill also clarifies 
that the confidentiality concerns 
during an investigation or discipli-
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nary proceeding do not prohibit 
investigative staff from interviewing 
fact witnesses, disclosing to fact 
witnesses the identity of the sub-
ject of the complaint or report, or 
reviewing with witnesses a copy of 
records or other supporting docu-
mentation as necessary to refresh 
the fact witness’s recollection.   
 
Consumer: 

 
Increases Homestead Exemption 
for Householders 65 and Older—
Joseph Johnson (HB 2559).  The 
bill amends §§ 8.01-512.4 and 34-
4 to increase the homestead ex-
emption from $5,000 to $10,000 
for those householders 65 years of 
age or older.   
 
Increases Homestead Exemption 
for Veterans—Joseph Johnson (HB 
2560).   The bill amends §§ 8.01-
512.4 and 34-4.1 to increase the 
additional homestead exemption 
for veterans from $2,000 to 
$10,000.   
 
Establishment of the Debt Collec-
tion Recovery Fund—Salvatore 
Iaquinto (HB 2037).  The bill estab-
lishes the Debt Collection Recovery 
Fund.  It provides that final orders 
of a final agency case decision may 
be recorded, enforced and satis-
fied as orders or decrees of a cir-
cuit court upon certification of such 
order by the agency head or his 
designee.  Each state agency and 
institution may charge reasonable 
attorney’s fees and collection fees 
on all past due accounts receivable 
(the original bill allowed 25% attor-
ney or collection fees).  Interest 
accrues from the 60th day after the 
initial written demand and is im-
posed at the judgment rate as pro-
vided in 6.1-330.54 unless a 
higher rate is authorized by con-
tract of by statute.  Returned 
checks or dishonored credit card or 
debit card payments shall incur a 
handling fee of $50. The original 
language would have deleted the 
word “emergency” from § 8.01-

220.2 “spousal liability for medical 
care” but that was restored in the 
final version.  The Governor recom-
mended—and the GA concurred—
that the provisions would not affect 
collection of state taxes owed. 
 
Taxes: 

 
Increase in Livable Home Tax 
Credit for State Income Taxes—
Christopher Peace (HB 1938).  
Amends § 58.1-339.7 to increase 
the livable home tax credit from 
$500 to $2,000 for a new resi-
dence and to increase the 25% 
amount for retrofitting of an exist-
ing residence to 50% for taxable 
years beginning on or after January 
1, 2010.   
 
Constitutional Amendment; Real 
Property Tax Relief for Person 65 
Years Old (first reference)—Mark 
Cole (HJ 688).  Would amend Sec-
tion 6 of Article X of the Constitu-
tion of Virginia to allow the General 
Assembly to authorize localities to 
either waive or establish their own 
income or financial worth limita-
tions for purposes of granting real 
property tax relief for persons not 
less than 65 years of age or per-
sons permanently and totally dis-
abled. 
 
Estates: 
 
Succession; Determination of Par-
ent-Child Relationship in Determin-
ing Rights to Property—Christopher 
Peace (HB 1944).  Bill amends § 
64.1-5.1 to provide that the deter-
mination of a parent-child relation-
ship for succession purposes for a 
child born out of wedlock applies to 
intestate succession of real prop-
erty and not just personal property.  
The bill is in response to the 2008 
Virginia Supreme Court case of 
Jenkins v. Johnson, 276 Va. 30, 
641 S.E.2d 484 (2008).   
 
Nonresident Decedents’ Personal 
Property in Virginia—Patricia Ticer 
(SB 806).  The bill amends § 64.1-

130 to clarify that a transferor of a 
nonresident decedent’s stocks, 
bonds, securities, money or tangi-
ble personal property held in Vir-
ginia may comply either with Vir-
ginia law or with the comparable 
law of the state in which the non-
resident decedent was domiciled.   
 
Fiduciaries Distributing Intangible 
Personal Property to File Informa-
tive Tax Returns—Steven Landes 
(HB 2348).  The bill repeals § 58.1-
20 which had required the filing of 
informative tax returns by fiduciar-
ies paying or distributing intangible 
personal property to beneficiaries.   
 
Miscellaneous: 

 
Department for the Aging; Desig-
nate AAA’s as Lead Agencies for No 
Wrong Door System—Chap Peter-
sen (SB 1454).  The bill amends § 
2.2-703 to require the Department 
for the Aging to designate the local 
area agency on aging as the lead 
agency in each respective area for 
the No Wrong Door system of aging 
and disability resource centers.   
 
Alzheimer’s Disease and Related 
Disorders Commission; Extends 
Sunset—Donald Merricks (HB 
1617).  Extends the sunset on the 
Alzheimer’s Disease and Related 
Disorders Commission until July 1, 
2014 and adds a requirement that 
the Commission develop and pro-
mote strategies to encourage brain 
health and reduce cognitive de-
cline.   
 
Life Insurance Funding Preneed 
Funeral Contracts—Harvey Morgan 
(HB 2467).  Adds § 38.2-3100.3 to 
require that life insurance policies, 
annuity contracts, and certificates 
issued in connection with group life 
insurance policies or group annuity 
contracts specify the means by 
which face amount adjustments 
will be made, and benefits payable 
upon death will be adjusted, when 
they will be used to fund preneed 
funeral contracts.  The bill also 
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requires insurers proposing to is-
sue life insurance policies or annu-
ity contracts for purposes of fund-
ing preneed funeral contracts to 
disclose clearly their intended pur-
pose and market when the forms 
are submitted for SCC approval.   
 
Approval of Compromises on Be-
half of Persons Under a Disability—
John Edwards (SB 1293).  Amends 
§ 8.01-424 to provide that the 
court shall approve the settlement 
of a compromise on behalf of a 
person under a disability in a suit 
or action in which he is a party if 
the court finds that all payments 
that are due to be made are to be 
irrevocably guaranteed by an insur-
ance company or companies au-
thorized to do business in the Com-
monwealth and rated A plus (A+) or 
better by Best’s Insurance Reports.   
 
Crash Prevention Courses to be 
Delivered via Internet or other Elec-
tronic Means—John Edwards (SB 
1013) and Onzlee Ware (HB 
1974).  Amends § 38.2-2217 to 
authorize the Department of Motor 
Vehicles to approve a crash pre-
vention course for drivers 55 or 
older that is delivered through a 
computer-based medium, if the 
course sponsor has been approved 
to provide the course in a class-
room setting.  Insurers may allow a 
premium reduction for those who 
complete the course provided via 
the internet or other electronic 
means. 
 

FAILED/TABLED/STRUCK: 
 

Long-Term Care: 
 

Use of Civil Monetary Penalty Mon-
ies to Build a Green House Facility 
in Planning District 8—Jill Vogel (SB 
1263).  SB 1263 would have de-
voted up to $2 million in civil 
monetary penalty funds to build a 
Green House facility for 100 resi-
dents in Planning District 8.  We 
opposed this bill, though we sup-
port the Green House concept, be-

cause it would have diverted mon-
ies from the Quality Improvement 
Program pilot project that many of 
us have been working on.  The QIP 
pilot project would impact facilities 
and residents statewide through 
the pilots themselves and through 
training, materials and best prac-
tices for all facilities, around ways 
to develop more supportive work-
places and enhanced retention of 
direct care workers.  This bill was 
passed by indefinitely in Education 
and Health and is dead. 
 
Assisted Living Facility Administra-
tors and Medication Aide—Donald 
McEachin (SB 1543).  The bill 
would have allowed assisted living 
administrators with 5 years experi-
ence as an ALF administrator to 
satisfy the education and training 
requirements for initial licensure 
and would have allowed medica-
tion aides with 5 years experience 
to bypass education and training 
requirements.  We and others op-
posed this bill and Senator 
McEachin allowed the bill to be left 
in committee, thereby killing it. 
 
Reporting of Pressure Sores by 
Nursing Homes and Assisted Living 
Facilities—Robert Bell (HB 2395).  
This bill would have required nurs-
ing homes and ALFs to report infor-
mation on the occurrence of pres-
sure sores among residents.  Claire 
Curry proposed some alternative 
language which would have re-
quired the reporting of new pres-
sure sores which developed during 
the nursing home stay and would 
have required the Health Depart-
ment to disclose facility-specific 
data to the public at least quar-
terly.  An agreement was reached 
on the ALF side. However, although 
no agreement had been reached 
on the nursing home aspect of the 
bill, Delegate Bell tabled his bill in 
subcommittee, without giving an 
opportunity for public comment, so 
the bill died.  The ALF agreement 
will go forward, however, and Vir-
ginia DSS has already issued a 

technical assistance document for 
assisted living facilities regarding 
the reporting of pressure ulcers.  
This document clarifies that a pres-
sure ulcer at stage 2, 3 or 4 would 
be considered “a major incident 
that has negatively affected or that 
threatens the life, safety or welfare 
of a resident” such that it must be 
reported as an incident.  22 VAC 
40-72-100 A.  The technical assis-
tance document is fairly detailed in 
providing guidelines on how to 
identify a stage 2, 3 or 4 pressure 
ulcer and what should be done 
when one is identified.   
 
Reporting of Direct Care Service 
Hours—Vivian Watts (HB 2193).  
This bill would have required the 
Health Department to promulgate 
regulations to require nursing 
homes to report quarterly the aver-
age number of direct care service 
hours provided to each resident 
based on payroll information re-
ported to the IRS.  The bill was de-
feated in Health, Welfare and Insti-
tutions. 
 
Use of Estate Tax Federal Credit for 
Funding of Nursing Home Staffing 
Levels—Vivian Watts (HB 1895).  
HB 1895 would have reinstated 
some federal credit amount for 
estate taxes and would have allo-
cated the revenues from the estate 
taxes to fund certain staffing stan-
dards in nursing homes.  The bill 
was referred to Finance where it 
was passed by indefinitely and is 
dead. 
 
Prohibition of Employers Question-
ing Employees about Criminal Con-
victions—Joseph Morrissey (HB 
1812—state agency employers and 
HB 1815—other employers).  These 
bills would have prohibited employ-
ers from asking an existing or pro-
spective employee about the indi-
vidual’s record of arrests or convic-
tions except for arrests or convic-
tions within the preceding 8 years 
or for a violent felony.  These would 
have been problematic for the 
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nursing home and assisted living 
criminal background check require-
ment for prospective employees.  
Both bills were passed by indefi-
nitely in subcommittee—i.e., they 
died in subcommittee. 
 
Alcoholic Beverage License for 
Long Term Care Facilities—Robert 
Mathieson (HB 1956).  This bill 
would have allowed a nursing 
home or assisted living facility to 
get a special license to permit con-
sumption of alcoholic beverages on 
premises in limited areas.  They 
can already do this with a restau-
rant license.  There was a provision 
that the beverages could not be 
sold or charged for.  The bill was 
killed in subcommittee. 
 
In-Home Health Care Tax Credit—
Vivian Watts (HB 2195).  This bill 
would provide an income tax credit 
of up to $1000 for every individual 
taxpayer who pays medical and in-
home care expenses for mentally 
or physically impaired relatives 
living with the taxpayer and who 
claims the relative as a dependent 
on his income tax return.  The bill 
was left in Finance where it died. 
 
Income Tax Deduction for CNAs 
and Home Health Aides—Vivian 
Watts (HB 2196).  The bill would 
give an income tax deduction of up 
to $10,000 for certified nursing 
assistants and home health aides 
who provide Medicare-authorized 
home health or long term care ser-
vices to individuals in their homes.  
The bill was left in Finance and is 
now dead. 
 
Locality Can Require Installation of 
Carbon Monoxide Detectors in Cer-
tain Buildings—John Edwards (SB 
853).   As introduced, the bill would 
have allowed localities to pass an 
ordinance requiring carbon monox-
ide alarms to be installed in certain 
buildings.  The substitute bill in-
structs the Board of Housing and 
Community Development to prom-
ulgate regulations to establish 

standards and requirements for 
carbon monoxide detectors in resi-
dential occupancies and dwelling 
units serviced by fuel-fired appli-
ances.  This passed the Senate, 
but on the House side, the bill was 
left in Appropriations (died). 
 
Increases Maximum Amount of 
Fees for Application for Certificate 
of Public Need—Phillip Puckett (SB 
1334).  The bill would have in-
creased the maximum amount of 
fees required for an application for 
a certificate of public need from 
$20,000 to $50,000 and would 
have divided the fees equally be-
tween the Department of Health 
and the regional planning agen-
cies.  The bill passed the Senate 
but was left in House Appropria-
tions. 

 
Guardianship/ Advance Medical 
Directives/ Powers of Attorney: 

 
Uniform Power of Attorney Act Cre-
ated—John Edwards (SB 855).  This 
bill would establish in Virginia law 
the Uniform Power of Attorney Act, 
which was adopted by the National 
Conference of Commissioners on 
Uniform State Laws in 2006.  
Among other things, the Act, at § 
26-71.01 et seq, would have cre-
ated various default rules which 
could be modified if the principal 
so desires, specified clear defini-
tions of duties, clarified the fiduci-
ary duty of an agent, established 
liability for refusal to accept an 
acknowledged power of attorney 
under certain circumstances, and 
created a new statutory power of 
attorney form with various options 
for the principal to select.  The bill 
passed the Senate without opposi-
tion; however, on the House floor a 
reenactment clause was added:  
that the provisions of the Act do 
not become effective unless reen-
acted by the 2010 session of the 
General Assembly.  Despite opposi-
tion, the reenactment clause was 
recommended by the conference 
committee and was approved by 

both houses, so the bill must pass 
again in 2010 to become law. The 
Governor recommended language 
to clarify that §§ 11-9.1 through 
11-9.7 and 37.2-1018 are re-
pealed by passage of the act and 
that change was approved by the 
General Assembly. Apparently, the 
language of the bill will be added to 
the Code so that it can be reviewed 
by attorneys before the 2010 ses-
sion when the bill will again be in-
troduced and must pass in order to 
become law. 
 
Designation of Persons Authorized 
to Make Funeral and Burial Deci-
sions—Ward Armstrong (HB 1909).  
The bill would designate persons, 
in order of priority similar to that 
established by the Health Care 
Decisions Act, who are authorized 
to make necessary arrangements 
for a decedent’s funeral and dispo-
sition of the remains.  The bill was 
in response to recent Virginia 
cases concerning who has the au-
thority to make such decisions.  
The original bill left out various pro-
visions regarding the public guardi-
anship program, including civil im-
munity as long as the guardian 
acted in good faith, and we asked 
Delegate Armstrong to restore the 
civil immunity provision for the pub-
lic guardianship program.  Dele-
gate Armstrong agreed to the re-
quested changes and offered a 
substitute incorporating these 
changes.  However, the funeral and 
cemetery industry strongly opposed 
the bill and the bill was tabled in 
subcommittee on the House side. 

 
Adult Protective Services: 

 
Financial Institutions as Mandated 
Reporters of Suspected Financial 
Exploitation—John Edwards (SB 
1413) and Robert Tata (HB 2514).  
As introduced, both bills (with dif-
ferent language) would have man-
dated reporting to APS by employ-
ees of financial institutions when 
they suspect financial exploitation 
is occurring.  Currently, financial 
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institution staff may report suspi-
cions of financial exploitation but 
are not required to do so. The bank 
and insurance lobbyists are very 
opposed to any mandates, citing 
liability concerns even though the 
law already has immunity for those 
who report in good faith and the 
penalties for failure to report are 
rarely imposed.  Delegate Tata’s 
bill died in subcommittee despite 
support by AARP, the Alzheimer’s 
Association, Virginia Association of 
Area Agencies on Aging and VPLC.  
In an effort to get something 
passed, Senator Edwards offered a 
substitute for SB 1413 to delete 
the mandatory reporting require-
ment but mandate training of fi-
nancial institution frontline staff in 
the detection and proper handling 
of suspected financial exploitation.  
Even without the mandatory report-
ing provision, the financial institu-
tions opposed the bill and SB 1413 
died in the Senate Commerce and 
Labor committee.  There is likely to 
be a workgroup working on this 
issue after the GA session. 
 
Crime of Financial Exploitation of 
Incapacitated Adults—Mark Herring 
(SB 1099).  This bill would create a 
crime of financial exploitation of an 
incapacitated adult.  The bill was 
left in Senate Courts.  
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2009 General Assembly Family 
Law Legislation Summary 
 
All bills become effective July 1, 
2009 unless otherwise noted 
 
By Christie Marra, 
Christie@vplc.org 
 
Procedure: 
 
Authentication of School Records—
David Bulova (HB 2046). This bill 
amended section 8.01-390.1, 
which governs authentication of 
school records offered into evi-
dence.  Under current law, records 
relating to attendance, transcripts 
or grades are admissible into evi-
denced as long as they are authen-
ticated by an affidavit singed by the 
custodian of the records.  The 
amended law will allow all school 
records to be authenticated in this 
fashion.  The new law will also re-
quire that the party seeking to in-
troduce school records authenti-
cated through an affidavit deliver 
notice and a copy of the records to 
be introduced to the other parties 
so that they are received no less 
than seven days before trial. 
 
Appeals from Juvenile Court—John 
Edwards (SB 1290).  This bill is 
declarative of existing law.  It sim-
ply clarified that appeals from juve-
nile to circuit court must be heard 
de novo. 
 
Physician/Patient Privilege—Mark 
Obenshain (SB 1275).  This bill 
amends the law relating to physi-
cian/patient communication.  Cur-
rent law prohibits a court from 
compelling a “duly licensed practi-
tioner of the healing arts” to testify 
unless the patient consents.  As of 
July 1st, the law will prohibit a court 
from permitting such a practitioner 
from testifying without the consent 
of the patient.  In practice under 
current law, a client’s doctor or 
therapist could testify voluntarily 
without the client’s consent.  This 
law will prohibit that unless the 

testimony is material to the issues 
in the case. 
 
Child Support: 
 
DSS-Sponsored Private Health In-
surance—George Barker (SB 
1237).  This bill authorizes the De-
partment of Social Services to pro-
vide private health insurance to 
children in cases where DCSE pro-
vides services and health insur-
ance is not available at a reason-
able cost.  Here are the key defini-
tions and details: 
 
• “Reasonable Cost” means 

available, in an amount not to 
exceed five per cent of the 
parents’ combined gross in-
come, and accessible through 
employers, unions or other 
groups, or Department-
sponsored health care cover-
age, without regard to service 
delivery mechanism unless the 
court deems otherwise in the 
best interest of the children or 
by agreement of the parties. 

 
• “Department-sponsored health 

care coverage” means any 
health care coverage that the 
Department may make avail-
able through a private contrac-
tor for children receiving child 
support services from the De-
partment. 

 
The cost of the Department-
sponsored health care coverage is 
included in the child support calcu-
lation just as the cost of health 
care coverage provided by a parent 
or through a parent’s employer is.  
My understanding is that the cost 
must be less than five per cent of 
the parents’ combined gross in-
come.   

 
Where the child receives Medicaid 
or FAMIS, the court or the Depart-
ment must order the noncustodial 
parent to pay to the Department 
2.5% of his gross income, prorated.  
This is referred to as “cash medical 

support”.  The bill also refers to 
payments for unreimbursed medi-
cal or dental expenses as “cash 
medical support”. 

 
When the Department receives 
child support payments pursuant 
to an order that includes Depart-
ment-sponsored health care cover-
age, the Department will deduct 
the cost of the health care cover-
age before distributing the balance 
of the payments to the custodial 
parent.  This is analogous to the 
payment made by the parent in 
cases where he or she purchases 
health insurance through the em-
ployer. (i.e. The Department gets a 
credit for the cost of the coverage 
they provide just as the parent 
would.)   

 
If a child support payment received 
by the Department isn’t enough to 
cover both the monthly child sup-
port amount and either the 
monthly cost of Department-
sponsored health care coverage or 
cash medical support paid by the 
noncustodial parent when the child 
receives Medicaid or FAMIS, the 
Department must pay the child 
support first. 

 
In addition to establishing the ba-
sic parameters for a Department-
sponsored health insurance pro-
gram, the bill also authorizes a 
court and the Department to order 
both parents to provide health care 
coverage for the children and di-
rects that the costs of health insur-
ance for the child provided by a 
parent’s spouse be included in the 
child support calculation. 

 
Notice Provisions in Support Or-
ders—Frederick Quayle (SB 1059).  
This bill adds certain information to 
that which is already required to be 
stated in the notice portion of child 
support court and administrative 
orders, including the last four digits 
of the social security number of 
each parent.  The other additional 
information includes notices re-
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garding when support continues for 
a child over the age of 18, informa-
tion about health care coverage for 
the child, and notices regarding the 
collection actions the Department 
can take. 
 
Administrative Support Orders—
John Edwards (SB 1015).  Under 
current law, an obligor and obligee 
must have maintained a matrimo-
nial domicile in Virginia in order for 
the Department to establish an 
administrative support order be-
tween them.  This bill eliminates 
that requirement and makes the 
requirements for ASOs the same as 
those for court orders. 
 
Foster Care: 
 
Foster Care—Mamye BaCote (HB 
1914).  This bill removes refer-
ences to “continued foster care” 
from the Code, clarifying that this is 
not an acceptable goal for a child. 
 
Foster Care; Placement of a Child 
Pursuant to an Agreement—John 
Edwards (SB 1012).  This bill 
makes changes to section 63.2 
necessary to conform it to certain 
changes made to 16.1 last year.  
The impact of these changes is to 
eliminate the previous requirement 
that parents who enter into agree-
ments through local CPMTs to ob-
tain behavioral health services for 
their children be subjected to fos-
ter care plans.     
 
Cooperative Adoption—David To-
scano (HB 2160) and John Miller 
(SB 1011).  These identical bills 
create a limited form of coopera-
tive adoption for youth adopted out 
of foster care.   
 
Beginning July 1, 2009, prospec-
tive adoptive parents adopting a 
youth who is in foster care may 
enter into an agreement with one 
or both birth parents that provides 
the birth parent or parents rights to 
contact and communication with 
and/or obtain information about 

the child.  The agreement is incor-
porated into the final order of 
adoption provided that: the circuit 
court finds it to be in the child’s 
best interests; the adoptive par-
ent/parents and birth parent/
parents have consented to it; the 
agency sponsoring the adoption 
and the child’s guardian ad litem 
approved the agreement as being 
in the child’s best interests; and 
the child, if he is 14 or older, has 
consented to the agreement. 
  
The post-adoption communication 
and contact agreement, once incor-
porated into the final order of 
adoption, is enforceable through 
contempt proceedings.  However, 
the adoption remains irrevocable 
even if the agreement is breached, 
and the birth parent(s) must ac-
knowledge that in the agreement.  
Similarly, the adoptive parent(s) 
must acknowledge that the agree-
ment grants the birth parent(s) 
enforcement rights. 
 
The bill expressly prohibits requir-
ing a birth parent or a pre-adoptive 
parent to enter into a post-
adoption contact and communica-
tion agreement. 
 
The parties must go to the circuit 
court to enforce or modify the post-
adoption communication and con-
tact agreement, unless the final 
order of adoption transfers jurisdic-
tion over these matter to another 
court (presumably JDR).  Modifica-
tion is based upon a material 
change of circumstances and the 
best interests of the child.  The 
court may not award monetary 
damages as a result of the filing of 
a petition for modification or en-
forcement. 
 
Adoption: 
 
Adoption of a Child—David Toscano 
(HB 2159).  This bill makes addi-
tional changes to the adoption laws 
including: 
 

Allowing a court to grant a petition 
for adoption without the valid con-
sent of a birth parent if it finds that 
the consent is withheld contrary to 
the best interests of the child fif-
teen days after personal service on 
the parent (reduced from twenty-
one days); 
 
Clarifying that payment of child 
support, in the absence of other 
contact with the child, is not con-
tact for the purposes of establish-
ing that a parent’s consent is not 
required.  Under present law, a 
parent’s consent to adoption is not 
required if that parent has not con-
tacted the child for six months prior 
to the filing of the petition for adop-
tion.   
 
Allowing the juvenile and domestic 
relations court to grant a petition 
for adoption and transfer custody 
when the birth parent(s) have 
failed to appear at the hearing 
without good cause, if the child has 
been under the physical care and 
custody of the prospective adoptive 
parents.  Current law allows this 
only if the child was placed with the 
prospective adoptive parents by 
the birth parent(s). 
 
Miscellaneous: 
 
Garnishment Exemption—Terry 
Kilgore (HB 1668).  This bill pro-
vides an additional exemption from 
wage garnishment for debtors with 
dependent minor children whose 
household gross income does not 
exceed $1750 per month.  To 
claim the exemption, the debtor 
must file an affidavit and two forms 
of proof that he is entitled to the 
exemption in addition to his claim 
for exemption form.  The additional 
exemption amounts are as follows: 
 
$34 per week for one child 
$52 per week for two children 
$66 per week for three or more 
children 
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Virginia Child Protection Account-
ability System—Ward Armstrong 
(HB 1904).  This bill creates the 
Virginia Child Protection Account-
ability System.  It directs DSS to 
maintain a website accessible to 
the public that provides statistical 
information about complaints and 
cases of child abuse and neglect.  
No individual identifying informa-
tion can be included.  
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2009 General Assembly Health 
Law Legislation Summary 
 
All bills become effective July 1, 
2009 unless otherwise noted 
 
By Jill Hanken, jill@vplc.org 
 
Child Health: 
 
Improvements in Comprehensive 
Services Act–Emmitt Hanger (SB 
1180, SB 1181).  Revises duties 
and powers of the State Executive 
Council and the Office of Compre-
hensive Services for At-Risk Youth 
and Families. 
 
Medical Support Orders–George 
Barker (SB 1237).  Amends child 
support guidelines and provisions 
related to the provision of medical 
support.  The bill broadens the defi-
nitions of "health care coverage" to 
include both insurance plans and 
"cash medical support." The sup-
port formula is changed to specifi-
cally considering health care costs 
actually paid by a parent. The 
"reasonable cost" of health care 
coverage is defined as 5% of the 
parents’ combined gross income.  
An alternative “Department Spon-
sored Health Coverage” is estab-
lished for parents who do not have 
access to reasonably priced private 
insurance when the child does not 
qualify for public health insurance.  
For children enrolled in FAMIS / 
Medicaid, the non-custodial parent 
will pay 2.5% of gross income as 
cash medical support, but only if 
current child support is paid first. 
 
Dental: 
 
Hygienists Scope of Practice –
Clarence Phillips (HB 2180) Phillip 
Puckett (SB 1202).  Licensed den-
tal hygienists employed by the Vir-
ginia Department of Health may 
provide educational and preventa-
tive dental care in the Cumberland 
Plateau, Southside, and Lenowisco 
Health Districts (areas designated 
as Dental Health Professional 

Shortage Areas).  Specific protocols 
for this practice must be developed 
and followed.  
 
Disability Rights: 
 
Virginia Community Integration 
Advisory Commission–Toddy Puller 
(SB 1062).  Extends the sunset for 
the Virginia Community Integration 
Advisory Commission to July 1, 
2010.  
 
Department of Veterans Services; 
Processing of Disability Claims–
Kirkland Cox (HB 1732).  Subject 
to the availability of sufficient non-
general fund revenues, the Depart-
ment of Veterans’ Services shall 
work with state and federal agen-
cies to develop and deploy an auto-
mated system for the electronic 
preparation of veterans’ disability 
claims.   
 
Health Information and Technol-
ogy: 
 
Health Information Technology–
Samuel Nixon (HB 2044).  Allows 
the Information Technology Invest-
ment Board to establish an advi-
sory committee to assist in the 
adoption of national health infor-
mation technology technical and 
data standards.  
 
Electronic Prescribing–Mark Sick-
les (HB 2453).  Directs the Secre-
tary of HHR and DMAS to promote 
electronic prescribing through 
training, a website, and Medicaid 
incentives / requirements. 
 
Disclosure of Medical Information 
–Janet Howell (SB 1077).  De-
scribes when protected medical 
information can be disclosed to 
family members or personal repre-
sentatives of an individual who is 
the subject of a commitment pro-
ceeding. The information must be 
directly relevant to such person's 
involvement with the individual's 
health care, and it may include the 
individual's location and general 

condition.  The requirements vary, 
depending on the individual’s ca-
pacity and whether an emergency 
exists.   
 
Obtaining Information on Medical 
Accounts and Billing–Ryan McDou-
gal (SB 1154). Amends §8.01-413 
to provide that, upon request, a 
patient’s account balance or item-
ized listing of charges maintained 
by a health care provider shall be 
supplied at no cost up to three 
times every twelve months to ei-
ther the patient or the patient’s 
attorney. 
 
Health Insurance: 
 
Mandated Coverage of Prosthetic 
Services–Patricia Ticer (SB 1116).  
Requires health insurers to offer 
and make available coverage for 
medically necessary prosthetic 
devices, their repair, fitting, re-
placement, and components, to 
replace a limb.  Co-insurance may 
not exceed 30% of the allowable 
charge. 
 
No Mandates for Small Business 
Group Coverage–Daniel Marshall 
(HB 2024) John Watkins (SB 
1411).  Allows insurance compa-
nies to offer "mandate-lite" health 
insurance policies to small busi-
nesses with 2 to 50 employ-
ees. The only services that must be 
provided are certain cancer screen-
ings.  An enactment clause re-
quires annual reports to the Bu-
reau of Insurance to monitor the 
impact and costs of such policies.  
The legislation also includes a 
“mini-COBRA” provision that will 
allow certain individuals who lose 
their jobs at small businesses (with 
fewer than 20 employees)  to re-
ceive the same 65% federal COBRA 
subsidy to retain group health in-
surance that is now available to 
workers laid off from larger busi-
nesses.  The subsidy is authorized 
by federal law (ARRA) for up to 9 
months of coverage. 
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Insurance Mandates for State Em-
ployees–Samuel Nixon (HB 2557) 
Frank Wagner (SB 1351).  Any law 
effective on or after July 1, 2009, 
that provides for an insurance 
mandate for policies of accident 
and health insurance shall also 
apply to health insurance plans for 
state employees. The measure also 
requires the Department of Human 
Resource Management to report to 
the Special Advisory Commission 
on Mandated Health Insurance 
Benefits on cost and utilization 
information for each of the man-
dated benefits. 
 
Indigent Care: 
 
Publication of Hospital Charity Care 
Policies—John O’Bannon (HB 
2458).  Requires all hospitals to 
provide written information about 
their charity care policies (free and 
discounted care).   Such informa-
tion must be posted in specified 
public areas of the hospital.  The 
eligibility criteria and application 
procedures must be on the hospi-
tal’s website, provided directly to 
patients, and included in bills sent 
to uninsured patients. 
    
Donated Medication—Albert 
Eisenberg (HB 2482).  Clarifies that 
hospitals, as well as health clinics, 
may re-dispense donated medica-
tions when providing indigent care. 
 
Indigent Care Trust Fund—John 
Watkins (SB 1448).  The bill re-
peals the Indigent Care Trust Fund, 
which had collected and allocated 
hospital contributions for indigent 
care.  
 
Standards for Issuance of Certifi-
cate of Public Need (COPN)—Phillip 
Hamilton (HB 1598).  Revises and 
streamlines standards for issuance 
of certificates.  Includes provisions 
for certain new medical technology 
and psychiatric and substance 
abuse beds; an expedited review 
process; and alternate means to 
satisfy indigent care conditions. 

 
COPN Plans of Correction—John 
Watkins (SB 1162).  Provides the 
same new standards as in HB 
1598 for a plan of correction to 
meet COPN indigent care condi-
tions, including direct payments to 
organizations providing health ser-
vices and foundations providing 
basic insurance coverage to indi-
gents or other initiatives to provide 
primary or specialized care to un-
derserved populations. 
 
Medicaid: 
 
Elimination of waiting lists in MR 
and DD Waivers—George Barker 
(SB 1501) Kirkland Cox (HB 2674).  
States the intent of the legislature 
to eliminate waiting lists in these 
Medicaid waivers.  Starting July 
2010, adds at least 400 more MR 
slots and 67 DD slots per year and 
requires a plan to eliminate waiting 
list by the 2018-2020 Biennium.  
 
Study on Virginia’s Receipt of Fed-
eral Grants—Creigh Deeds (SJR 
337).  Requests the Department of 
Planning and Budget and the Vir-
ginia Liaison Office to work with 
state agencies to increase Vir-
ginia’s receipt of federal grants 
(which include Medicaid). 
 
Medical Directives: 
 
Health Care Decisionmaking,  
Medicaid Directives, Informed Con-
sent, Mental Capacity-- Robert Bell 
(HB 2396) Mary Margaret Whipple 
(SB 1142).  Revises the Health 
Care Decisions Act to (i) allow a 
person to make a written advance 
directive regarding specific health 
care services to  appoint an agent 
to make health care decisions and 
specify anatomical gifts; (ii) clarify 
the procedures regarding capacity; 
(iii) require certain professional 
opinions regarding capacity; (iv) 
allow one physician to restore ca-
pacity (v) clarify the authority of an 
agent to make medical decisions 
for an incompetent patient, includ-

ing admission to a mental health 
facility for up to 10 days and par-
ticipation in an approved health 
care study; and (vi) determine 
when a physician may treat a pa-
tient over his protests. This bill also 
provides penalties for certain crimi-
nal acts related to an advance di-
rective or revocation of an advance 
directive.   
 
Mental Health: 
 
Alzheimer's Disease and Related 
Disorders Commission—Donald 
Merricks (HB 1617) Ralph Northam 
(SB 1109).  Extends the sunset on 
the ADRD Commission until July 1, 
2014, and adds a requirement that 
the Commission develop and pro-
mote strategies to encourage brain 
health and reduce cognitive de-
cline.  
 
Mental Health Treatment for Mi-
nors—Phillip Hamilton (HB 2061) 
Louise Lucas (SB 1122).  A person 
who meets the criteria for involun-
tary commitment under the Psychi-
atric Inpatient Treatment of Minors 
Act may be ordered to mandatory 
outpatient treatment if that less 
restrictive alternative is appropri-
ate and available. The bill also de-
scribes how such treatment will be 
monitored and how a minor's non-
compliance will be addressed. The 
bill also clarifies that the commit-
ment criteria for minors apply when 
emergency admission of a minor is 
sought under § 37.2-808 et seq. 
The bill also allows a minor de-
tained by a J & DR court to petition 
for voluntary admission and treat-
ment of mental illness. Other provi-
sions relate to disclosure of medi-
cal information and the role of the 
qualified evaluator who examines 
the minor. 
 
Department Name Change—
Charles Caputo (HB 2300) Patricia 
Ticer (SB 1117).  Changes the 
name of the Department of Mental 
Health, Mental Retardation and 
Substance Abuse Services 
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(DMHMRSAS) to the Department of 
Behavioral Health and Develop-
mental Services (DBHDS).  
Transfers out of Jurisdiction—Jeion 
Ward (HB 2486) Janet Howell (SB 
1079).  Describes the authority of 
law-enforcement officers transport-
ing individuals to facilities for men-
tal health assessments in voluntar-
ily and involuntary situations.  This 
bill also clarifies that a law-
enforcement officer who takes a 
person into emergency custody 
based upon his own observations 
or reliable reports of others may 
transport such person beyond the 
territorial boundaries of the juris-
diction in which he serves in order 
to obtain the required assessment.  
 
Midwifery: 
 
Regulation of the practice of mid-
wifery—Matthew Lohr (HB 2163).  
Regulations shall require midwives 
and certified nurse midwives to 
disclose to their patients informa-
tion on health risks associated with 
home deliveries including but not 
limited to special risks associated 
with vaginal birth after a prior C-
section, breech births, births by 
women experiencing high-risk preg-
nancies, and births of twins or mul-
tiples.  
 
Prescription drugs: 
 
Administration of prescription 
drugs—Phillip Hamilton (HB 1601).  
Expands authority of persons who 
have completed a required training 
course to administer prescription 
drugs to individuals receiving ser-
vices in a program licensed by 
DMHMRSAS.  
 
Medication aide training programs; 
required registration delayed—John 
O’Bannon (HB 1986) Emmitt 
Hanger (SB 1032).  Establishes 
educational requirements for Medi-
cation Aides and effective dates for 
compliance.   
 
Donation of prescription medica-

tion; liability of pharmaceutical 
manufacturers—Steven Landes (HB 
2352).  Clarifies the liability of 
pharmaceutical manufacturers 
relating to storage, donation, ac-
ceptance, or dispensing of any 
drug in accordance with the Pre-
scription Drug Donation Program. 
This bill also provides that unused 
prescription drugs dispensed for 
use by persons covered under the 
Medicaid program may be donated 
unless otherwise prohibited. 
 
Women’s Health: 
 
Breast and Cervical Cancer Preven-
tion and Treatment Fund—Margaret 
Vanderhye (HB 2200) Senator 
Mary Margaret Whipple (SB 1144).  
Establishes the Breast and Cervical 
Cancer Prevention and Treatment 
Fund to expand services for under-
served and uninsured women in 
Virginia. Contributions to the fund 
can be made through Virginia tax 
returns. The Fund shall not be used 
until the General Assembly author-
izes the Department of Health and 
DMAS to increase access to ser-
vices provided under the National 
Breast and Cervical Cancer Early 
Detection Program. 
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2009 General Assembly Housing 
Law Legislation Summary 
 
All bills become effective July 1, 
2009 unless otherwise noted 
 
By Jim Naggles, jim@vplc.org 
 

PASSED: 
 
Mortgage Lender and Broker Act; 
broker duties and liability—Jennifer 
McClellan (HB1776).  This bill pro-
hibits a mortgage broker from fail-
ing to use reasonable skill, care, 
and diligence in exercising the bro-
ker's duty to make reasonable ef-
forts to secure a mortgage loan 
that is in the best interests of the 
applicant, considering the appli-
cant's circumstances and loan 
characteristics. It allows a borrower 
who suffers a loss as a result of a 
breach of such duty may bring an 
action to recover actual damages. 
SB 1020 is identical. 
 
Cancellation of property insurance 
policy upon foreclosure—Sam Nixon 
(HB1887).  The bill authorizes the 
cancellation of a policy insuring an 
owner-occupied dwelling on 
grounds that the property secured 
by the policy has been sold pursu-
ant to foreclosure of a deed of trust 
encumbering the property. 
 
Housing authorities; referendum—
Bob Brink (HB1890).  This bill in-
creases the number of qualified 
voters in a locality needed to have 
a referendum creating a housing 
authority from at least 100 voters 
to at least two percent of the quali-
fied voters. The bill also provides 
that once a referendum has been 
held, no other referendum on the 
same question shall be held in the 
county, city, or town within five 
years of the date of the prior refer-
endum.  The bill was aimed at re-
solving the problems that might 
arise in locations like Fairfax 
County when as few as 100 voters 
are able to force a referendum that 
affects a population of several  

million. 
 
Income tax; livable home tax 
credit—Chris Peace (HB1938).  
Increases the individual tax credit 
limit from $500 to $2,000 and the 
25 percent amount for retrofitting 
to 50 percent for taxable years 
beginning on or after January 1, 
2010 for any taxpayer who pur-
chases a new residence or retrofits 
or hires someone to retrofit an ex-
isting residence, as long as a new 
residence or the retrofitting of an 
existing residence is designed to 
improve accessibility, provide uni-
versal visitability, and meets the 
eligibility requirements established 
by guidelines developed by the 
Department of Housing and Com-
munity Development. 
 
Mortgage Lender and Broker Act; 
employee background checks and 
training—Danny Marshall 
(HB2030).  This repeals provisions 
enacted in 2008 that require li-
censed mortgage lenders and bro-
kers (i) to conduct background 
checks on employees who may 
have access to or process personal 
identifying or financial information 
from a member of the public and 
(ii) to ensure that their employees 
are properly trained in applicable 
state and federal mortgage lending 
laws and regulations. 
 
Mortgage loan originators—Danny 
Marshall (HB2031).  This replaces 
the law repealed by HB2030 with a 
comprehensive law that prohibits 
an individual from acting as, or 
holding himself out to the public as 
being, a mortgage loan originator 
on or after July 1, 2010, unless he 
has obtained a license from the 
State Corporation Commission 
(SCC).  The measure implements 
requirements of the federal Secure 
and Fair Enforcement for Mortgage 
Licensing Act of 2008, which al-
lows states to retain regulatory 
authority over mortgage loan origi-
nators if they enact legislation that 
provides for the licensing and regis-

tration of such persons through the 
Nationwide Mortgage Licensing 
System and Registry.  The measure 
establishes licensing procedures 
and criteria, including require-
ments for bonding, background 
checks, education, testing, continu-
ing education, investigations; ex-
aminations, reporting, payment of 
annual fees, license suspension 
and revocation, and fines.  The 
measure also provides for the SCC, 
to the extent practicable, to include 
in any written memorandum of 
understanding or other written 
agreement with the Registry provi-
sions that address information se-
curity, disclosure of pending or in-
completely adjudicated regulatory 
matters, licensing tests limited to 
specific products and services, 
reports on examination results, 
privilege or confidentiality of infor-
mation, and review of the Registry's 
proposed budget, fees, and au-
dited financial statements. 
SB1171 from Sen. John Watkins is 
identical. 
 
Landlord and tenant laws; rights 
and obligations of tenants—Glen 
Oder (HB2080).  This measure re-
quires a landlord to give the same 
notice to the tenant for the applica-
tion of insecticides as is required 
for pesticide applications, and re-
quires the tenant to prepare the 
dwelling unit for the application of 
insecticides or pesticides in accor-
dance with any written instructions 
of the landlord, and if insects or 
pests are found to be present, to 
follow any written instructions of 
the landlord to eliminate the in-
sects or pests following the appli-
cation of insecticides or pesticides. 
The bill also: 

(i) eliminates the landlord's 
obligation to pay all costs for 
mold remediation where the 
mold is a result of the tenant's 
failure to maintain the dwelling 
unit;  
ii) in an emergency, allows a 
landlord to repair, replace, or 
clean a damaged item in the 
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dwelling unit  and charge all 
costs to the tenant, when the 
problem is caused by the ten-
ant 
iii)  changes the cap on liqui-
dated damages penalties in-
cluded in a rental agreement 
to 150 % of the per diem of the 
monthly rent, 
iv)  amends the schedule of 
interest rates on security de-
posits between January 1, 
2009 and December 31, 
2009, and 
v)  requires the landlord to pro-
vide notice to the tenant in the 
event of foreclosure under cer-
tain circumstances. The bill 
also contains technical amend-
ments. 

 
Virginia Consumer Protection Act; 
foreclosure rescues—Terry Kilgore 
(HB2261).  The bill provides that 
the prohibition on fraudulent acts 
or practices committed by a sup-
plier in a consumer transaction 
involving residential real property 
owned and occupied as the pri-
mary dwelling unit of the owner 
applies when the supplier of ser-
vice to avoid or prevent foreclosure 
charges or receives a fee (i) prior to 
the full and complete performance 
of the services it has agreed to 
perform, if the transaction does not 
involve the sale or transfer of resi-
dential real property, or (ii) prior to 
the settlement on the sale or trans-
fer of residential real property, if 
the transaction involves the sale or 
transfer of the property. Currently, 
any practice where a supplier of a 
foreclosure avoidance or preven-
tion service is to be paid a fee prior 
to the settlement on a sale of resi-
dential real property is prohibited, 
regardless of whether the fee is 
charged or collected as part of the 
transaction involving a sale of the 
property. The measure also clari-
fies that the existing prohibition on 
mandatory arbitration in an agree-
ment with a property owner applies 
only to transactions involving fore-
closure rescue services.  This bill 

incorporates HB 1688. This bill is 
identical to SB 1169 patroned by 
Sen. John Watkins. 
 
Mortgage Lender and Broker Act—
Terry Kilgore (HB2262).  Provides 
that no person in the business of 
originating residential mortgage 
loans shall use any deception, 
fraud, false pretense, false prom-
ise, or misrepresentation in con-
nection with a mortgage loan trans-
action and authorizes the Attorney 
General to investigate any such 
violations. The Attorney General 
may bring an action in circuit court 
to enjoin any such violations. If a 
person is found to have committed 
a willful violation, the Attorney Gen-
eral may recover a civil penalty of 
not more than $2,500 per viola-
tion. The Attorney General may also 
recover damages, restitution on 
behalf of borrowers, other costs 
and expenses, and attorney fees. 
The bill does not create a private 
right of action in favor of any per-
son aggrieved by a violation. This 
bill is identical to SB 1170 pa-
troned by Sen. John Watkins. 
 
Virginia Residential Landlord and 
Tenant Act; rent escrow pending 
appeal- Del. Morgan Griffith 
(HB2306).  Provides that no rent 
required to be escrowed in an 
unlawful detainer action can be 
disbursed within 10 days of the 
date of the judgment unless other-
wise agreed to by the parties. If an 
appeal is taken by the plaintiff 
(landlord), the rent held in escrow 
has to be transmitted to the clerk 
of the circuit court. 
 
Certain corporations; pro se repre-
sentation—Bill Janis (HB2434).  
Allows a corporation, the stock of 
which is held by no more than five 
persons and is not publicly offered 
or planned to be publicly offered, to 
be represented by an officer pro se 
before the general district courts if 
(i) the amount in controversy is 
$2,500 or less, and (ii) the officer 
has the unanimous consent of all 

the shareholders to do so.  There 
was some concern by the staff of 
VPLC that this allows the unauthor-
ized practice of law, but the Virginia 
Bar Association didn’t seem con-
cerned about it.  Accordingly, we let 
the matter rest. 
 
Livable Home Tax Credit; increase 
limit—Toddy Puller (SB845).  In-
creases the Livable Home Tax 
Credit limit from $500 to $2,000 
for new residences, and from 25 
percent to 50 percent of the 
amount spent retrofitting an exist-
ing residence, for taxable years 
beginning on or after January 1, 
2010.  The goal of the law in its 
original form was to encourage 
measures designed to improve 
accessibility and provide universal 
visitability in new residences or in 
the retrofitting of existing resi-
dences.  This bill increases the 
amount of the tax credit. 
 
Release of deed of trust; assign-
ment of penalty—Ryan McDougle 
(SB888).  In short, if the holder of 
the lien fails to issue a deed of sat-
isfaction when the debt is paid and 
the court awards the $500 penalty 
to the debtor, the settlement agent 
or real estate attorney can’t assign 
their client’s money to a third party, 
just as they aren’t currently able to 
take the money themselves. 
 
CRESPA; settlement agent registra-
tion—John Watkins (SB938).  This 
shifts the duty to register settle-
ment agents from the Virginia State 
Bar to the appropriate licensing 
authorities that are responsible for 
regulating their particular settle-
ment agents. The measure also 
allows the appropriate licensing 
authority to administratively termi-
nate the registration of a settle-
ment agent who fails to maintain a 
license, fails to renew his registra-
tion, or fails to comply with certain 
financial responsibility require-
ments. 
 
Proposed sale in execution of 
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deeds of trust—Ken Stolle 
(SB1546).  Provides that when writ-
ten notice of proposed sale in exe-
cution of a deed of trust is given as 
provided by general law, there shall 
be a rebuttable presumption that 
the lienholder has complied with 
any requirement to provide notice 
of default contained in a deed of 
trust. 
Failed: 
 
Fair housing protections—David 
Englin (HB1625).  Allows localities 
to expand beyond classes currently 
protected by state law (race, color, 
religion, national origin, sex, elderli-
ness, familial status, or handicap). 
 
Form of deeds and deeds of trust—
Bob Marshall (HB1640).  Provides 
that when a corporation, partner-
ship, limited partnership, business 
trust, or limited liability company is 
the grantee of a deed or the gran-
tor of a deed of trust, the deed or 
deed of trust shall contain the 
names of the registered agents 
and the directors, officers, part-
ners, etc., of these various busi-
ness entities. 
 
Mortgage foreclosures; notices and 
reinstatement right—Robert Tata 
(HB1688).  This would have signifi-
cant addition to Virginia law.  It 
would have required  
certain institutional lenders that 
are the beneficiary of a first priority 
deed of trust securing a loan on 
residential real property that is the 
primary residence of the borrower, 
within two days after characterizing 
the loan as being in default, accel-
erating the balance due on the 
loan, or otherwise instituting collec-
tion proceedings on the loan as a 
result of the borrower's failure to 
make any payment due on the 
loan. 
 
The measure would also have re-
quired the lender to send written 
notice to the borrower that the 
beneficiary has taken such action 
with respect to the loan, and in-

forming the borrower of any pro-
grams or options that the benefici-
ary provides, conducts, or has 
knowledge of, that may permit the 
borrower to avoid foreclosure of 
the deed of trust, and a telephone 
number or Internet address 
through which the borrower may 
find contact information for coun-
seling agencies approved by the 
U.S. Department of Housing and 
Urban Development. 
 
The measure prohibits the benefici-
ary of a loan that is in default 
status from unreasonably refusing 
to provide information regarding 
the status of the loan or to reply to 
inquiries from the borrower regard-
ing the status of the loan or pro-
grams or options that may permit 
the borrower to avoid foreclosure. 
The measure also gives the bor-
rower a new right, exercisable at 
any time, up to the date of the sale 
of the property, to cure the default, 
de-accelerate, and reinstate the 
loan by paying all sums that would 
have been due in the absence of 
default and performing any other 
obligation that the borrower would 
have been bound to perform in the 
absence of the default or accelera-
tion. The borrower could have exer-
cised the right to cure a default as 
to a particular loan and reinstate 
that mortgage once every 18 
months. The measure would have 
expired January 1, 2012. 
 
Income tax; homebuyer tax credit—
Christopher Peace (HB1721).  Pro-
vided an income tax credit equal to 
$1,250 for single taxpayers and 
$2,500 for married taxpayers filing 
jointly for taxable years beginning 
January 1, 2009, and ending Janu-
ary 1, 2010, who purchase a home 
for the first time during that period 
for use as their principal resi-
dence.  The taxpayer would have to 
repay the credit over a 10-year pe-
riod which would have begun the 
first year when no credit remained 
to be taken. 
 

Mortgage Lender and Broker Act—
Bob Hull (HB1787).  Required a 
homeownership education pro-
gram be given whenever certain 
nontraditional (e.g., subprime, 
ARM, etc.) mortgages are sold to 
borrowers. 
 
Property; early termination of rental 
agreement by military personnel—
Manoli Loupassi (HB1798).  Would 
have required that a written notice 
of termination from a tenant who is 
in the military would have to in-
clude a copy of the official notifica-
tion of the orders or a signed letter 
confirming the orders from the ten-
ant's commanding officer. Cur-
rently, the tenant is only required 
to submit such copy or letter prior 
to the termination date. 
 
Income tax, state; homebuyer tax 
credit—Christopher Peace 
(HB1808).  Provided an income tax 
credit equal to $2,500 for single 
taxpayers and $5,000 for married 
taxpayers filing jointly for taxable 
years beginning on or after January 
1, 2009, but before January 1, 
2011, who purchase a principal 
residence during that period. Any 
tax credit claimed would be recap-
tured if the taxpayer disposed of 
the principal residence within two 
years after purchase. 
 
Jury costs—Bill Janis (HB1867).  
Provides that, except in cases 
where Virginia law mandates a trial 
by jury, a party who requests a jury 
trial in a civil case shall be as-
sessed any jury costs if he does not 
substantially prevail on the merits 
of his case. 
 
Notice to tenant in event of foreclo-
sure—Paul Nichols (HB2129).  A 
landlord would have been required 
to give written notice to a tenant of 
a mortgage default, notice of mort-
gage acceleration or a notice of 
foreclosure sale relative to the loan 
on the dwelling unit within five 
business days after written notice 
from the lender is received by the 
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landlord.  
 
The provisions of this section 
would not have applied (i) to any 
managing agent who did not re-
ceive a copy of such written notice 
from the lender or (ii) if the tenant 
provided a copy of the written no-
tice from the lender to the landlord 
or the managing agent. This last 
provision addresses the situation 
that occurs in many tenancies in 
single-family dwellings, where the 
notice is put on the door of the 
dwelling and the tenant is aware of 
it before the landlord is. 
 
Department of Housing and Com-
munity Development; rental assis-
tance pilot project— David Englin 
(HB2501).  Required the Depart-
ment of Housing and Community 
Development to establish a three-
year rental assistance pilot project 
and to report its findings and rec-
ommendations to the Governor 
and the Housing Commission.  
 
Income tax; homebuyer tax credit—
Walter Stosch (SB906).  Provided 
an income tax credit equal to 
$2,500 for single taxpayers and 
$5,000 for married taxpayers filing 
jointly for taxable years beginning 
on or after January 1, 2009, but 
before January 1, 2011, who pur-
chase a principal residence during 
that period. Any tax credit claimed 
would be recaptured if the taxpayer 
disposes of the principal residence 
within two years after purchase. 
The bill was contingent on supple-
mental appropriations that may be 
used for such a credit being in-
cluded in a federal stimulus pack-
age adopted by March 27, 2009. 
 
Fees in Civil Cases—Richard Stuart 
(SB916).  Increases the fee for 
filing any civil action in general dis-
trict court to $100 (currently $27); 
and increases the fees for filing a 
civil action in circuit court to a slid-
ing scale (currently, between $60 
and $160): in cases seeking recov-
ery up to $50,000 - fee is $150; up 

to $100,000 - $200; up to 
$250,000 - $300; up to $500,000 
- $400; up to $1,000,000 - $500; 
and above $1,000,000 - $750.  
 
Mortgage lending practices; pen-
alty—Creigh Deeds (SB991).  The 
bill would have made it unlawful for 
a mortgage broker knowingly (i) to 
make or cause to be made any 
deliberate and material misstate-
ment, misrepresentation, or omis-
sion during the mortgage lending 
process with the intention that it be 
relied on by a mortgage lender, 
borrower, or any other party to the 
mortgage lending process; (ii) to 
use or facilitate the use of any de-
liberate and material misstate-
ment, misrepresentation, or omis-
sion, knowing the same to contain 
a material misstatement, misrepre-
sentation, or omission, during the 
mortgage lending process with the 
intention that it be relied on by a 
mortgage lender, borrower, or any 
other party to the mortgage lending 
process; or (iii) to conspire to do 
either of such things. Violations 
would have been punishable as a 
Class 1 misdemeanor. Violators 
would  also have been required to 
pay restitution. The measure pro-
hibited mortgage brokers from pro-
viding or arranging for: (a) a sub-
prime loan containing a provision 
requiring or permitting the imposi-
tion of a prepayment penalty; (b) a 
residential mortgage loan, other 
than a reverse mortgage, if the 
borrower's compliance with any 
repayment option would result in 
negative amortization during any 
six-month period; and (c) a mort-
gage loan that would pay off a spe-
cial mortgage unless the borrower 
had obtained a written certification 
from an authorized independent 
loan counselor on the advisability 
of the loan transaction. A special 
mortgage would have been defined 
as a residential mortgage loan 
originated, subsidized, or guaran-
teed by or through an agency of the 
Commonwealth, a locality, or a 
nonprofit organization that had one 

or more nonstandard payment 
terms that substantially benefit the 
borrower (for example, a forgivable 
loan). The measure expressly gave 
borrowers a private right of action 
for violations of certain prohibited 
practices under the Mortgage 
Lender and Broker Act, in which 
action the borrower may seek re-
covery of actual damages, statu-
tory damages equal to the amount 
of all lender fees included in the 
amount of the principal of the mort-
gage loan, punitive damages, 
costs, and reasonable attorney 
fees.  
 
Mortgage Lender and Broker Act; 
employee background checks and 
training—John Watkins (SB1172).  
This measure would have repealed 
provisions enacted in 2008 that 
require licensed mortgage lenders 
and brokers (i) to conduct back-
ground checks on employees who 
may have access to or process 
personal identifying or financial 
information from a member of the 
public and (ii) to ensure that their 
employees are properly trained in 
applicable state and federal mort-
gage lending laws and regulations. 
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2009 General Assembly Public 
Benefits Law Legislation Sum-
mary 
 
All bills become effective July 1, 
2009 unless otherwise noted 
 
By Ty Jones, ty@vplc.org 
 
TANF Bills: 
 
Temporary Assistance for Needy 
Families (TANF); diversionary cash 
assistance—Yvonne Miller and Ros-
lyn Tyler (SB1045, HB 1714).  
These bills revised the limitation on 
receipt of one-time diversionary 
TANF cash assistance from one 
payment per 60-month period to 
one payment per 12-month period. 
The Department of Social Services 
shall report to the chairmen of the 
Senate Finance and House Appro-
priations Committees by October 1, 
2012, on the savings achieved 
through the use of the diversionary 
assistance.  These bills passed 
because it would bring about a cost 
savings to the Commonwealth 
since the one time diversionary 
payment helps to keep people off 
and TANF and away from more 
prolonged periods of time receiving 
cash assistance.   
 
Eligibility for TANF; drug-related 
felonies—Patricia Ticer (SB 872).  
This bill would have taken away the 
current lifetime ban on receiving 
TANF benefits, which is placed on 
individuals who have felony drug 
convictions.  The bill mirrored the 
authorized federal exemption al-
ready granted for food stamp appli-
cants, but since TANF payment are 
not completely federally funded 
this similar exemption has been 
hard to receive for TANF recipients.  
This bill has been brought up for 
the last couple of legislative ses-
sion and each year it meets its de-
mise in either the Senate Finance 
committee or the House Appropria-
tions committee because of the 
very small fiscal impact. 
 

 
Substance abuse screening& as-
sessment for VIEW; person ineligi-
ble to receive TANF if using drugs—
Richard Stuart (SB 914).  This bill 
would have required local depart-
ments of social services to screen 
each VIEW program participant to 
determine whether probable cause 
exists to believe the participant is 
engaged in the use of illegal drugs. 
The bill provided that, where a 
screening indicates reasonable 
cause to believe a participant is 
using illegal drugs, the department 
shall require a formal substance 
abuse assessment of the partici-
pant, which may include drug test-
ing.  Any person who fails or re-
fuses to participate in a screening 
or assessment without good cause 
or who tests positive for the use of 
illegal drugs shall be ineligible to 
receive TANF payments and pay-
ments shall be made as protective 
or vendor payments to a third party 
payee for the benefit of the mem-
bers of the participant's household. 
Persons deemed ineligible for TANF 
assistance due to failure or refusal 
to participate in a screening or as-
sessment or for testing positive for 
the use of illegal drugs may reapply 
for TANF assistance once 12 
months have elapsed from the 
date of initial ineligibility.  Luckily 
this bill was never brought up in 
committee and therefore it died in 
committee.  This bill was brought 
up during the last General Assem-
bly session and will likely rear its 
ugly head again during the 2010 
General Assembly session.   
 
Unemployment Compensation:  
 
Unemployment compensation; vol-
untarily leaving employment to ac-
company military spouse—Mamie 
Locke (SB 1495).  This bill provides 
that good cause for leaving employ-
ment exists if an employee volun-
tarily leaves a job to accompany 
the employee's spouse, who is on 
active duty in the military or naval 
services of the United States, to a 

new military-related assignment 
established pursuant to a perma-
nent change of duty order from 
which the employee's place of em-
ployment is not reasonably accessi-
ble.  This bill became the vehicle to 
which Governor Kaine used to seek 
coverage for part-time workers and 
individuals in training to bring 
about an addition $125 million in 
stimulus money.  That amendment 
was rejected by the House and now 
it has become one of the Democ-
ratic party’s main talking points for 
upcoming elections.  Unfortunately 
a provision was placed on the origi-
nal bill that said that the UI bene-
fits would only be paid if the fed-
eral government would pay for it 
and since that will never happen 
the bill is basically useless as is.  
 
 
Unemployment benefits; eligibility 
of seasonal or temporary workers—
Joseph Morrissey (HB 1816).  This 
bill wanted to disqualify an unem-
ployed individual for unemploy-
ment compensation benefits if he 
was provided with written notice, 
and signed an acknowledgment of 
receipt of such notice, by his em-
ployer stating that his employment 
is temporary or seasonal and will 
terminate by a date certain or upon 
the completion of seasonal work 
specified in the written notice. This 
bill was brought about because a 
tax preparer service in Virginia was 
upset that some of their employees 
filed for unemployment benefits 
when they knew when they were 
hired that they job would end on a 
particular date.  Fortunately this bill 
was left in the Commerce and La-
bor committee because this bill 
would have allowed a lot of employ-
ers to just put in writing when a 
person’s job would end and then 
they would not be liable for Unem-
ployment benefits.   
 
 
Unemployment compensation; em-
ployees at seasonal establishment 
shall not be paid benefits—Thomas 



 

24  

Gear (HB 2046).  This bill sought to 
authorize the Virginia Employment 
Commission to designate, upon an 
employer's application, that an 
employer's establishment is a sea-
sonal establishment that customar-
ily operates only during a regularly 
occurring period of between 13 
and 40 weeks in any 12-month 
period.  Employees at a seasonal 
establishment shall not be paid 
unemployment benefits with re-
spect to employment that was per-
formed at a seasonal establish-
ment during the establishment's 
operating season, if (i) his employ-
ment terminated when the estab-
lishment's stated operating season 
expired, (ii) the employer notified 
the employee prior to commencing 
employment that he will be per-
forming service in a seasonal es-
tablishment, and (iii) the employer 
posted notices that employees are 
performing service in a seasonal 
establishment.  Any benefit 
charges assessable with respect to 
the employee that are due to other 
employment will not be the respon-
sibility of the seasonal employer.  
Fortunately this bill also met its 
demise in the House Commerce 
and Labor committee.  This bill 
sought to classify employment any-
where from 13-40 weeks a year 
could be considered seasonal.  
This was completely unreasonable 
given the fact that there are only 
52 weeks in a year, so technically 
most jobs could be considered sea-
sonal.   
 
Unemployment compensation; 
wage offset for concurrent job—
Wm. Roscoe Reynolds (SB 917).  
This bill provided that the weekly 
unemployment benefit to which an 
eligible individual is otherwise enti-
tled as a result of his separation 
from a position of employment 
shall not be reduced by wages pay-
able to the individual from another 
position that the individual has 
held continuously at least since the 
week preceding the job separa-
tion.  Currently, such an individual's 

weekly benefit amount is reduced 
on a dollar-for-dollar basis by any 
wages that he earns in that week 
in excess of $50.  This bill died in 
the Senator Commerce and Labor 
committee.   
 
Unemployment benefits; minimum 
earnings requirement, extended 
benefits—Samuel Nixon (HB1889).  
This bill postponed the scheduled 
increase, from $2,700 to $3,000, 
in the minimum amount of wages 
an employee must have earned in 
the two highest earnings quarters 
of his base period in order to be 
eligible for unemployment benefits. 
The increase will apply to claims 
filed on or after July 4, 2010; it is 
currently scheduled to apply to 
claims filed on or after July 5, 
2009.  Governor Kaine added an 
amendment that would also extend 
the amount of time that an individ-
ual could received UI benefits as a 
result of the ARRA.  Since this man-
date was fully funded by stimulus 
money the House did not oppose 
this amendment.   
 
Unemployment compensation; 
eliminates requirement that appli-
cants wait one week for benefits—
Frank Ruff (SB 1376).  This bill 
sought to eliminate the require-
ment that applicants for unemploy-
ment benefits wait one week prior 
to receiving benefits. The measure 
becomes effective on July 5, 2009.  
This bill was stricken from the 
docket at the request of the pa-
tron.   
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2009 Budget Amendments 
 
Health Law Highlights 
 
Overview:   
 
Despite a projected shortfall of 
$3.7 billion in the biennial budget, 
thanks primarily to the American 
Recovery and Reinvestment Act of 
2009 (ARRA), most cuts to Vir-
ginia’s Medicaid and other health 
programs were avoided.  Several 
planned and new expansions will 
be implemented.   
 
References below are either to the 
Budget Conference Report (where 
item number ends in “c”) -  
http://leg2.state.va.us/
WebData/09amend.nsf/
Conf+List/?OpenForm – and/or 
the Final Budget – Health and Hu-
man Resources Section - http://
leg1.state.va.us/091/bud/
TOC2105.HTM 
 
Positive Actions:   
 
1.  The planned expansion of 
FAMIS Moms eligibility to 200% 
FPL will still be implemented on 
July 1, 2009.  Item 305.D 
 
2.  “Maintenance of Effort” require-
ments in the federal stimulus legis-
lation forced the reversal of a pro-
posed cut in Elderly & Disabled 
Waiver slots and a proposed 
change to the cost-effectiveness 
test used in all waivers which 
would have been disastrous for 
individuals who needed the highest 
amounts of community based care.  
In addition, DMAS had to reverse 
the 2008 change in policy that re-
quired counting life estates as 
available resources for the aged 
and disabled.  Life Estates are 
once again exempt resources for 
Virginia Medicaid eligibility for the 
aged and disabled. Item 306 #7c, 
#14c, #23c; Item 306 NN. 
 
3. The proposed closure of the 
Southeastern Virginia Training Cen-

ter (SEVTC) for people with mental 
retardation was rejected.  Funding 
was restored with directions to 
plan for a new 75-bed facility and 
several smaller ICF-MRs.  Item 306 
#15c, Item 315 #2c, Item 327 
#1c, Item 327.05 #1c 
 
4.  The proposed closure of two 
acute care psychiatric facilities for 
children was rejected.  The Com-
monwealth Center for Children and 
Adolescents (CCCA) in Staunton 
and the adolescent unit at South-
western Virginia Mental Health In-
stitute (SWVMHI) in Marion will 
remain open.  A committee will 
plan for future changes to offer 
more community based care while 
maintaining sufficient access to 
acute care beds.  Item 315 #3c, 
Item 320 #1c, Item 322 #1c, Item 
322.05 #1c, #2c 
 
5.  MR Waiver - Funding was main-
tained for 200 new slots planned 
for July 2009, and an additional 
200 slots will be in place on Janu-
ary 2010.  Item 306 #21c, Item 
316 #1c 
 
6.  Hospital and Nursing Home Re-
imbursement – Proposed cuts 
were restored, although Inflation-
ary increases remain frozen.  Item 
306 #19c, #20c, #22c 
 
7. Reimbursement rates were in-
creased for both agency and con-
sumer-directed personal care ser-
vices.   Item 306 #27c, Item 
306.ccc 
 
8.  Funding for Part C intervention 
services for children with develop-
mental delays, including children 
with autism or autism spectrum 
disorder was increased.  Item 316 
#2c 
 
9.   The Medicaid State Fiscal Re-
lief provisions in ARRA will initially 
increase Virginia’s Federal Medical 
Assistance Percentage (FMAP) 
from 50% to 56%.  Additional in-
creases, based on Virginia’s unem-

ployment rate, are also expected.   
This enhanced federal funding will 
support anticipated increases in 
Medicaid enrollment resulting from 
the economic downturn.  Item 306 
#5c, #6c 
 
10.  Safety Net programs - A total 
of $1 million additional funding is 
provided to support Community 
Health Centers and Free Clinics   
Item 297 #3c, #4c 
 
Negative Actions: 
 
1.  Assistive Technology services 
and Environmental Modification 
services were eliminated from the 
AIDS and EDCD Waivers, unless 
the enrollee is in the Money Fol-
lows the Person program.     Item 
306 
 
2.  The State Local Hospitalization 
(SLH) program was suspended, 
shifting state and local dollars for 
other purposes.  Item 309  
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